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CDR Template”s' eviewed

Publicly available Stakeholder-provided
* Frontier Climate

e |[ETA — Primary*
e |[ETA — Secondary*

*Governed by English Law

e 1pointfive

e Stairs Dillenbeck Finley Mayer (2)
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https://frontierclimate.com/offtake-agreement-template
https://frontierclimate.com/offtake-agreement-template
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_PrimaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_PrimaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_PrimaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_PrimaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_ContingentSecondaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_ContingentSecondaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_ContingentSecondaryERPA_v1.0.pdf
https://ieta.b-cdn.net/wp-content/uploads/2023/09/IETA_TradingDocuments_ContingentSecondaryERPA_v1.0.pdf
https://www.1pointfive.com/
https://www.1pointfive.com/
https://sdfm.nyc/
https://sdfm.nyc/
https://sdfm.nyc/
https://sdfm.nyc/

Key Legal Provisions




Methodology (Registry and Protocol) and MRV

* The contract templates reviewed provide opportunity for the
contracting parties to define the applicable standard, carbon registry,
and protocol to govern the transaction.

e Approaches vary whether the buyer must approve the methodology
(defined by a term such as “Applicable Standard” or “Carbon
Standard”).

* General seller requirements to, for example, “do all things reasonably
necessary” for validation in accordance with the standard.

* While pathway and location dependent, opportunity exists for more
robust measurement, reporting, and verification (MRV) definition.
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Volume and Shortfalls

* Contracting for a certain amount of CDR credits on an annual
basis at a fixed price.

* Variation: Seller option to identify and change the
project(s) from which CDR credits can be generated.

 Shortfall: Proration based on total CDR credits generated
relative to amount contracted for; Seller to pay buyer
replacement cost of comparable credits; failure to deliver a
specified minimum quantity can be an event of default.
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Reversal and Leakage

* One template requires seller to maintain a reversal security in
the form of a “recourse pool” for the duration of the durability
period. The amount of credits in the recourse pool is
determined by the applicable carbon standard.

* A template provides for a verification contractor to monitor the
project during the durability period for reversals and leakage,
with different remedies available to buyer whether such
reversal or leakage is avoidable or unavoidable.
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Project Description and Operation

* Clear definitions of what the project is (e.g., a description of
the technology), a project timeline, and what constitutes
milestones such as “commencement date” and “commercial
operation date.”

* If not yet complete, the seller provides periodic progress
updates.

* One template included a seller covenant to operate the project
in accordance with Prudent Industry Practices.

* Seller obligation to develop project documents in accordance
with the standard/protocol requirements.
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Delivery & CDR Credit Title

* Include a clear identification of when title transfer occurs.

* Delivery defined to occur, for example, upon transfer to registry
account of buyer or retirement to order of buyer.

* Restrictions on “double counting” CDR credits.
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* Events of Default appear to be typical and similar across
templates: e.g., failure to pay, failure to achieve commercial
operation, and failure to perform a material obligation.

* Approaches differ with respect to delivery shortfalls. For
example, one template only considers delivery shortfall to be
an event of default only in the case of fraud, gross negligence,
or willful misconduct. Another includes a shortfall carveout,
i.e., shortfall is not considered a breach of a material obligation.
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Termination

* Termination right upon breach of material provision, failure to
pay, bankruptcy, events of default, and certain defined no-fault
termination events (e.g., force majeure event, defined in some
instances to include change of law).

* One template provides a buyer right to terminate as a remedy
for MEN, ROFO, and failure to deliver breach, and upon change
of control to a restricted person (as defined).

* Mechanism for determining termination payments owed.
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Right of First Offer

* Some CROA templates provide a buyer a right of first offer or
right of first refusal, while others do not.

* For those templates that include a ROFO, items such as (i) the
floor for a sale to a third party upon refusal, and (ii) the scope
of what constitutes a new carbon removal credit subject to the
ROFO, can vary.
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Representations and Warranties

* Typical for transactions, e.g., each party validly existing and
duly incorporated, parties have obtained the requisite
authorizations, entering into the agreement will not cause a
breach of organizational documents, no litigation etc, licenses
obtained.

* Variations include whether any reps & certs are limited by a
knowledge qualifier, MFN statement (if applicable), specific
reps & certs regarding registry accounts.
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Limitation of Liability and Indemnification

 Consistent waiver of incidental, special, consequential
damages.

e Limitations of liabilities set at either a set amount (e.g.,

purchase price x 1 year CDR credits), or a sliding scale based on
when the breach occurs.

* One template includes a seller indemnification of buyer for
claims relating to ownership, financing or operation of the
project, negligence or willful misconduct, environmental

impacts, or personal injury or property damage related to the
project.
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Dispute Resolution

* Approaches vary whether the template provides for alternative
dispute resolution, good faith negotiation, mediation, or
arbitration.
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* Assignment typically requires consent of the non-assigning
party.
* Assignment to an affiliate does not require consent.

* One template included a buyer right terminate upon seller
assignment.
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Insurance

* Two templates included a placeholder where to identify
insurances required to be maintained, without providing any
examples. There is an opportunity to specify the types of
insurance the parties should consider.
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Taxes

* Taxes are the responsibility of the party having a legal
obligation to pay such taxes.

* Two templates include a reimbursement mechanism if a party
pays the other party’s tax obligations.

* Opportunity exists to develop tax credit concepts.
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